the Equal Pay Act because comparable-worth issues tend to affect the outcome of cases under it, they should also disagree, on the merits, with Title VII, which mandates that employers treat employees equally regardless of race, sex, religion, color, or national origin.
Second, the fact that there is widespread controversy over comparable worth and widespread acceptance of the principle of equal pay for equal work is no anomaly. The comparisons required under the Equal Pay Act are fairly limited in scope: for example, do hospital aides and orderlies perform substantially similar tasks under substantially similar conditions, even though the orderlies' patients are men and the aides' patients are women? True, different jobs are being compared, but the question the courts must address is whether the differences between the jobs are minor. Under a comparable-worth standard, the inquiry would be whether quite different jobs were valued properly relative to each other: for example, do secretaries and janitors-or receptionists and truck drivers-receive comparable pay in light of the relative worth of their jobs to their employers or to society as a whole? The difference between Equal Pay Act claims and comparable-worth claims seems to be more than a difference of degree and is certainly sufficient to explain the general acceptance of the one and the rejection of the other.
Third, courts have not been as incompetent at handling comparable-worth issues as Freed and Polsby maintain. If they are arguing indirectly against the merits of a comparable-worth standard on the basis of "bad" Equal Pay Act case law, the argument is undermined by their inaccurate presentation of that case law.
Freed and Polsby organize their discussion into four topics: the methods available to courts for comparing nonidentical jobs in Equal Pay Act cases; the relevance of job segregation to such claims; defenses to Equal Pay Act claims; and a detailed discussion of three cases raising comparable-worth issues. Like Freed and Polsby, I will leave aside questions about the merits of existing antidiscrimination legislation and of comparable worth. I limit my discussion to the issue they directly address: comparable-worth issues in current case law. 
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In Shultz v. Wheaton Glass Co., 13 for example, the employer had employed only men until a labor shortage forced it to hire women. The women were assigned to a new job category called "female selector-packers" and were paid $2.14 per hour. Only men filled the old job, now called "male selector-packers"; they were paid $2.35 per hour. These two jobs, the court found, were identical.
1 4 Occasionally, however, at least some male packers were required to perform the job of "snap-up boys," which paid $2.16 per hour. The court saw "no rational explanation" that could justify paying all male packers, some of whom occasionally performed work paying two cents per hour more than female packers, twentyone cents more per hour than the women. 15 Against this factual background, the court saw not merely a discriminatory effect but also a discriminatory motive." 6 Whether a purported justification for a pay differential is a pretext for intentional discrimination on the basis of sex is ultimately a question of fact about motivation. The credibility of an employer's purported justification, however valid in one case, may be undermined in another by facts, like those in Wheaton Glass, that suggest intentional discrimination.
7
Is 421 F.2d 259 (3d Cir.), cert. denied, 398 U.S. 905 (1970). 14 Id. at 263. 15 Id. The court found the company's asserted justification for the $.21 pay differential-that the male packer job required the additional "flexibility" of occasionally assuming the job of snap-up boy-to be wholly unconvincing, partly because it was never proven that all male packers did in fact perform as snap-up boys. Id. at 263-64.
11 Id. at 264. The other two cases cited by Freed and Polsby for reliance on a comparable-worth analysis are Shultz v. American Can Co.-Dixie Prods., 424 F.2d 356 (8th Cir. 1970), and Brennan v. Prince William Hosp. Corp., 503 F.2d 282 (4th Cir. 1974), cert. denied, 420 U.S. 972 (1975). American Can is factually quite similar to Wheaton Glass. There too, male and female employees performed virtually identical basic jobs, but the men also occasionally performed another task, not in addition to their work load but as a substitute for their basic work. Although the combination job had been opened to women in 1965, and although some women had requested assignment to it, the court found that, as of 1970, only men held the combination job, and they were paid $.20 per hour more than the women. 420 F.2d at 358-59. In the third case, Prince William Hospital, male orderlies' wages were raised above those of female aides only when the hospital had difficulty attracting men to the job. And the only different task, routine catheterizations, was performed only once or twice weekly-not per orderly but in toto. 503 F.2d at 290.
17 It is not generally accepted law that the mere fact that job B pays less than job A precludes an employer from paying more for combined job A-B than for job A alone. See 1 A. LARsON & L. LARsoN, EMPLOYMxNT DISCBINMATION § 29.40, at 7-25 (1983) (discussing cases that suggest a "caveat against applying too mechanically" the rule in American Can). Freed and Polsby attempt to strengthen this analysis by reporting that an employer's justifications for paying a premium for a combination job may be regarded as unconvincing unless each holder of the A-B job spends time on tasks A and B in the same ratio. Thus, according to Freed and Polsby, the law regards straight salaries as unreasonable, and employers must, in effect, pay on a piecework basis. Freed & Polsby, supra note 2, at 1089. The
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Freed and Polsby are on firmer ground in arguing that, when evaluating the reasonableness of the employer's decision to compensate differently two jobs that an Equal Pay Act plaintiff claims are substantially similar, it will not be possible for a court to avoid evaluating the justification for the magnitude of the pay differential. Here they cite language from Hodgson v. Brookhaven General Hospital, 1 8 in which the Fifth Circuit appears to have adopted a standard requiring that the additional tasks of the more highly compensated position be "of an economic value commensurate with the pay differential." 1 9 Even without any accepted standard of relative job valuation, however, some jobs may be so similar, but carry wages so disparate, that the difference in pay cannot credibly be justified by the minor differences between the jobs. At least in the extreme case, common sense provides an adequate standard for a conclusion that the purported reason is a pretext. Further, it is by no means clear that the Fifth Circuit would be willing to adopt a more intrusive standard. 2 0 I am not arguing that, in evaluating Equal Pay Act claims, courts are never affected by comparable-worth arguments. In Wheaton Glass, for example, the persuasive force of the smoldering background was strengthened by the fact that the employer's purported justification for paying the male holders of combination job A-B twenty-one cents more than the female holders of job A seemed rather weak, since holders of job B were paid only two cents more than the women. My quarrel is with Freed and Polsby's implication that comparable-worth arguments, standing alone, routwo cases Freed and Polsby cite for this point, Wheaton Glass and American Can, are "smoldering background" cases. See supra notes 13-16 and accompanying text. Their language, cited out of context, is not a statement of any accepted Equal Pay Act rule. Further, in Wheaton Glass, the court stated that there was no finding that all the male holders of the A-B combination job did any job B tasks, though they all received 10% more in pay than the female holders of job A. 20 In Brookhaven, the court reversed a judgment for the plaintiff and remanded for more evidence on whether the jobs at issue required "equal effort." 436 F.2d at 727. The language quoted by Freed and Polsby was not relevant to anything at issue in the case; indeed, the Fifth Circuit did not even mention the amount of the wage disparity found by the district court. The quotation is part of a rather glib statement of applicable law, made in the course of reversing a judgment for the plaintiff and supported by the Fifth Circuit's citations to American Can and Wheaton Glass, the two smoldering-background cases discussed supra note 16.
In addition, the specific examples given by the Fifth Circuit (appearing in the opinion after the language quoted by Freed and Polsby) may be "restrictive of that language." C. 
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[51:1112 tinely dispose of Equal Pay Act cases. Courts have not widely rejected employers' justifications solely on the basis of comparableworth notions. In the three cases cited by Freed and Polsby, the courts certainly did not do so; in each case there was evidence of discrimination apart from the pay disparity.
H. THE RELEVANCE OF JOB SEGREGATION
Freed and Polsby make a second major point: courts may too readily tend to find jobs "equal" for Equal Pay Act purposes where jobs that are only "similar" are segregated according to sex. 2 1 According to Freed and Polsby, courts deciding Equal Pay Act cases should ignore such segregation because Title VII is available to handle it. 22 I agree that courts seem more likely to find jobs equal when some element of job segregation is present. But it is not true that Title VII provides an adequate remedy for all cases of job segregation.
Job segregation is often legal under Title VII because sex may be a "bona fide occupational qualification. '23 In such cases, the only possible remedy for sex discrimination is under the Equal Pay Act. 24 Even where job segregation is illegal under Title VII, however, there may be no effective relief under that statute. For example, it might be difficult for a woman to show that, absent discrimination, she would have been given a job when, because the employer advertised only for men, she did not in fact apply for it. 2 5 31 Freed & Polsby, supra note 2, at 1091-92. 22 See Freed & Polsby, supra note 2, at 1092. 24 Freed and Posby concede that in a world without Title VII, judges would be reluctant to characterize work as unequal when jobs are quite similar and women are confined to the lower-paying job. Freed & Polsby, supra note 2, at 1091-92. Since there is a Title VII, however, judges who are reluctant to find jobs unequal when women are segregated into a lower-paying but substantially equivalent job are "quarreling with the legislative decision to prohibit employers only from paying unequal wages for equal work and, in effect, to permit broader classes of sex-discriminatory employment practices." Id. But in enacting the "bona fide occupational qualification" defense, Congress chose not to prohibit certain forms of sex discrimination in job placement only because other interests, such as nursing home patients' privacy concerns, outweighed the interest in banning all discrimination. 
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2
Given the problems with remedying job segregation under Title VII, one must decide whether a trier of fact should ignore job segregation when considering allegations that an employer's purported explanation for a pay differential is a pretext for discrimination. I see no reason why a trier of fact should always consider segregation irrelevant. Job segregation, with women limited to the lower-paying job, as in Wheaton Glass, may bolster other evidence suggesting that the real cause of the pay disparity is not the purported difference between the jobs but rather the sex of the incumbents.
2 7 This point is made in many of the cases. In Wheaton Glass, for example, the court stressed that the classification of selector-packers into two job categories originated when women were first hired by the employer. 28
III. DEFENSES
Freed and Polsby maintain that any reason offered by an employer in defense of pay differentials may be seen either as further evidence of discrimination or as irrelevant when males and females hold equivalent positions and receive unequal pay. Thus, an explanation based on subjective measures of productivity may be perceived as evidence of discrimination, and an explanation based on prior education and experience may be seen as irrelevant if the man and woman hold substantially equal jobs. Freed and Polsby do note that not every court would react in the way that they have described.
29 I submit that few courts would react this way and that many of the cases cited by Freed and Polsby support the propositions for which they are cited but little" 0 or not at all.M 1 Further, I
Women may not have applied in response to such advertisements.
26 Some courts do award "front pay" in this kind of situation, but "front pay" is not routinely awarded. See B. ScFmm & P. GROSSmA, supra note 11, at 434-36. 1T The relevance of job segregation has been explained by other commentators: The basic notion . . . is . . . that, given two sex-segregated jobs which are roughly comparable, one might doubt that the purported job differences are the real motive for differences in pay if members of the disfavored sex could do the different work but are denied the opportunity. The more likely inference is that it is not jobs but gender which explains the wage difference. suggest that those decisions that are accurately cited" 2 are simply wrong and unusual, 3 3 unless the judgment for the plaintiff could be said to have rested on other evidence of discrimination. 
Freed and Polsby cite
Grove for the proposition that employers might not be permitted to show, in defending Equal Pay Act suits, that differences in pay were due to differences in productivity. Freed & Polsby, supra note 2, at 1096. But not all positions have equal potential for productivity. In Grove, the court found intentional discrimination, not happenstance, to be the cause of the differences in job placement.
32 It is difficult to find an important case that Freed and Polsby report with complete accuracy. Brennan v. Victoria Bank & Trust Co., 493 F.2d 896 (5th Cir. 1974), may be as close as any. It is cited in support of the proposition that an employer's subjective evaluation of job performance may be rejected by the courts because it reflects "the sort of invidious discrimination that the Act is intended to eradicate." Freed & Polsby, supra note 2, at 1096 & n.39. In Victoria Bank, the court's own comparison of the education and experience of male and female employees, however, indicated that the employer's asserted subjective impressions were contrary to fact. 493 F.2d at 902. The Victoria Bank court did accept a defense based on a merit system, even though its application required subjective judgments. The Equal Pay Act is hardly unique in inspiring some deadwrong decisions. But the fact that there are some wrongly decided Equal Pay Act cases does not support Freed and Polsby's implication that comparable worth would therefore be a bad idea or that the Equal Pay Act should be more controversial. Indeed, factors such as training and experience are generally considered relevant to comparable-worth evaluations. If ever there were a significant number of Equal Pay Act cases holding otherwise, it might be a good thing to amend the statute to clarify the original congressional intent. 5 
IV. THREE REAL-LIFE PROBLEMS
Freed and Polsby's next criticism of current antidiscrimination law, which again by implication is a criticism of comparable worth, consists of a discussion of three cases. The authors spend three pages on United States v. City of Milwaukee," 6 a decision from the Eastern District of Wisconsin with, I hope, little precedential weight. I am somewhat puzzled by their eitended presentation of one outrageous district court opinion, with which they obviously disagree, as if it were generally accepted and typical. 7 Freed and Polsby agree that City of Milwaukee is "silly" but claim that "it is perfectly consistent with the approach of the numerous leading Equal Pay Act cases upon which the ... court relied." Freed & Polsby, supra note 2, at 1102. Actually, the court cited only two cases in its substantive analysis. In considering whether the jailers' and matrons' jobs were equivalent in terms of responsibility and effort-the aspect of the case most troubling to Freed and Polsby-the court did not cite a single case. 441 F. Supp. at 1375-76. In holding that the jobs were equivalent because real and substantial differences in responsibility were irrelevant, City of Milwaukee is quite unusual. Compare City of Milwaukee with EEOC v. First Citizens Bank, 31 Empl. Prac. Dec. (CCH) 33,508 (D. Mont. 1983) (although assistant vice-presidents had the same title, the male and female vice-presidents had different responsibilities, and a pay differential was therefore not a violation of the Equal Pay Act). For a discussion of the rule that human-capital differences can justify pay differentials only when relevant to job performance, see supra note 30.
Gunther 
A. Winkes
Winkes v. Brown University is a simple, straightforward Equal Pay Act case. In September 1977, Brown University entered into a consent decree committing the University to increase the number of tenured women on its faculty. Zerner, a woman, and Winkes, a man, were both tenured professors of art history, and Winkes was paid somewhat more than Zerner. In 1978, Northwestern University offered Zerner a job at a sixty-four percent salary increase. Brown matched Northwestern's offer, and Zerner stayed at Brown. The chairman of the art department recommended to the university's provost that Winkes's salary be increased to match Zerner's since there were no significant differences in their qualifications or work. Some adjustments were made over the next few years in Winkes's salary, but Winkes was paid substantially less than Zerner throughout this period. Although the art department often increased salaries in response to outside offers, the district court found that the response to Zerner's outside offer was unique fewer prisoners and spent more time doing clerical work than jailers, matrons' and jailers' jobs were not equal for Equal Pay Act purposes. The plaintiffs successfully sought certiorari in the Supreme Court on another issue but did not contest further the relevance of the differences in responsibilities. See County of Washington v. Gunther, 452 U.S. 161, 165 (1981) (if the county intentionally paid matrons less because of sex rather than because of difference in responsibility, Title VII would be violated).
38 The fact that one job is more demanding than another is a relevant factor even under a comparable-worth theory. in being a dollar-for-dollar match and an "anomalously high" increase compared with similar responses. 41 I would agree with the district court's holding that Brown violated the Equal Pay Act. None of the employer's defenses should prevail. Brown's "merit system" argument looks like something pulled out of a hat after getting a lawyer involved. For at least two reasons, the fact that Brown only offered Zerner what was necessary to retain her services should not be a valid defense. First, the court found that the same counteroffer would not have been made to a man. Second, the Equal Pay Act was designed to correct market forces perceived as operating to value employees differentially by sex. It is no secret that there is a shortage of women in some departments of some universities. It seems likely that Northwestern's generous offer and Brown's counteroffer reflected that shortage rather than any valuation of art historians independent of sex.
The Winkes court was also correct in holding that the university's affirmative-action plan, as embodied in the consent decree, did not shield Brown from liability for the sex-based differential in pay. That plan covered hiring, contract renewal, promotion, and tenure. The "overall thrust" of the plan was "to ensure that hiring and promotional decisions at Brown will be based on merit and achievement, not on gender." '42 Brown's affirmative-action plan does appear to be valid because it is consistent with the legislative history of the 1972 extension of Title VII to academic employment. 4 3 As the House Committee Report indicates, Congress was concerned about the exclusion of women from the status system governing academic appointments. Appointments are based on prestige, and women are perceived, according to the authorities cited by the Report, as having no prestige, regardless of their merit. 44 The Brown affirmative- with congressional intent in enacting Title VII. " The House Committee on Education and Labor noted the following in its reportWhen they have been hired into educational institutions, particularly in institutions of higher education, women have been relegated to positions of lesser standing than their male counterparts. In a study conducted by Theodore Kaplow and Reece J. McGee, it was found that the primary factors determining the hiring of male faculty members were prestige and compatibility, but that women were generally considered to be outside of the prestige system altogether.
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action plan, designed to ensure equal treatment of women on the basis of merit, compensates for this possibly unconscious bias against women academics. Although the Brown affirmative-action plan was valid, however, it did not authorize paying women more than men on the basis of sex. And although the scope of allowable affirmative-action plans is far from clear, 4 5 it is at least doubtful that an employer could offer higher salaries to women or minorities as part of any affirmative-action plan.
46
Freed and Polsby raise two objections to Winkes: the court's "rejecti [on] [of] labor-market explanations for pay disparities" and the court's rejection of Brown's merit-system arguments, as a matter of law, on the ground that Brown had no objective or systematic method of evaluating merit. 47 By criticizing Winkes's rejection of market valuations, Freed and Polsby imply that the market valuation was based on factors other than sex. I suspect that the premium was offered because antidiscrimination regulations have varied market values and have done so in such a way as to cause differentials based on sex. Of course, premiums based on sex are inconsistent with the express mandates of Title VIP and the Equal Pay Act, 4' but Brown University may nevertheless have been motivated by Zerner's sex and by current antidiscrimination legislation in offering her the premium; without her, they would be more vulnerable to liability under the consent decree as well as more vulnerable to other lawsuits under Title VII 50 193 (1979) , the Supreme Court upheld an affirmative-action plan designed as a temporary measure to eliminate a manifest racial imbalance by giving blacks a preference for admission to a training program. Blacks were not, however, otherwise treated differently as trainees or employees. Rather, the plan was designed to eliminate the present effects of past societal discrimination that had tended to exclude them from skilled jobs. Paying a higher salary to retain a skilled minority member, whether a black craftsman or a female art historian, is a quite different form of affirmative action. This would do more than compensate for an obstacle, past or present, to that minority member's entry into, and equal treatment within, a certain type of job. 47 Freed & Polsby, supra note 2, at 1102-03. 
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The University of Chicago Law Review sures, such as pressure from students, but these pressures may also have been linked to Zerner's sex. Given the facts of life today, one cannot simply conclude that the premium to Zerner was solely the result of labor-market forces, nor that it was independent of sex. At any rate, the Winkes court, by finding that the premium would not have been offered to a man, expressly found that the premium was not a labor-market premium for skill or merit or any other factor independent of sex. Indeed, this conclusion seems almost unavoidable, given the testimony of the chairman of the art department that Winkes and Zerner were of equal value apart from sex. The holding in Winkes does not go beyond the idea of equal pay for equal work regardless of sex.
Freed and Polsby concede that the Winkes decision can be explained by the finding that the premium would not have been offered to a man. Yet they also criticize the court for rejecting, as a matter of law, the university's defense that the differential was explainable as the result of a merit system, and they especially note the court's skepticism about "non-objective" and "unsystematic" merit explanations. 52 The court did hold that, because the university had no systematic method of evaluating merit, the merit-system defense could not prevail. There are, however, two glaring inaccuracies in Freed and Polsby's presentation of the Winkes decision on this point.
In the portion of the opinion to which Freed and Polsby refer, the court was only considering whether Brown had established a "merit system" defense, one of three specific affirmative defenses under the Equal Pay Act." Obviously, a merit "system" requires a system, and a system requires identified criteria applied in an identified manner. A supervisor's testimony at trial concerning the relative merit of employees is not a merit system, though a merit system can include subjective evaluations if based on identified criteria applied in a systematic manner.M The Winkes court only 82 Freed & Polsby, supra note 2, at 1102-04. 43 The Equal Pay Act requires equal pay for equal work, regardless of sex, "on jobs the performance of which requires equal skill, effort, and responsibility, and which are performed under similar working conditions, except where such payment is made pursuant to (i) a seniority system; (ii) a merit system; (iii) a system which measures earnings by quantity or quality of production; or (iv) a differential based on any other factor other than sex." 29 U.S.C .  § 206(d)(1) (1982) .
"In explaining the standard for a valid merit system under the Equal Pay Act, the Winkes court noted that such a system is "an organized and structured procedure whereby employees are evaluated systematically according to pre-determined criteria ....
Further, an unwritten merit system must meet two additional requirements: the employees must be aware of it; and it must not be based upon sex." 32 Fair Empl. Prac. Cas. at 1046 (citations
1124
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held that a merit system must be a system. Further, the court did not hold that a merit differential is legal only if based on a merit system. A merit differential might be due to a "factor other than sex"-another Equal Pay Act affirmative defense 5 5 -even though an employer has no merit system. Indeed, the court in Winkes went on to consider two other merit-related arguments, neither of which was rejected on the ground that the university did not have an objective merit system. First, the university argued that the differential was the result of a merit rating in the academic market, that is, that Northwestern's offer was evidence of Zerner's value. This defense was not rejected as insufficient as a matter of law. The court merely held that the university could not prevail on this defense simply by introducing evidence of one outside offer. The university had to introduce evidence showing that "the salaries at issue are genuinely tied to the demands of the academic market-place. '56 Since the Equal Pay Act was enacted to eliminate market discrimination based on sex, an employer should not be able to justify paying a man and woman differentially simply on the ground that a single competing employer would pay one more than the other. Under Winkes, the employer can introduce evidence indicating that a market offer does justify a subsequent pay differential where the offer is based on market valuation independent of sex, such as a omitted).
The Winkes court did state that "'[t]he subjective evaluations of the employer cannot stand alone as a basis for salary discrimination based on sex."' Id. (quoting Brennan v. Victoria Bank & Trust Co., 493 F.2d 896, 902 (5th Cir. 1974)). This does not mean that the Winkes court would have objected to any merit system the application of which required subjective judgments. Equal Pay Act cases often use the word "objective" to include application of identified criteria in a prescribed manner, though subjective judgments may be involved.
Indeed, the Winkes court repeatedly indicated that Brown would have had a valid merit system had it implemented a procedure, formal or informal, under which identified criteria were systematically applied to faculty. 32 Fair Empl. Prac. Cas. at 1046-47. Obviously, no truly objective proxies are available to measure academic merit, and subjective judgments would have been made under such a system. In quoting from Victoria Bank, the Winkes court indicated that trial testimony of subjective impressions, unsubstantiated by evidence of differences between employees and not arrived at systematically, cannot alone justify a wage differential between men and women. This is the holding of Victoria Bank. See supra note 32. In Victoria Bank, the court upheld salary differentials based on application of a formal merit system under which the managers of departments graded employees "on their knowledge of the job, their ability in their present job, their ability to meet the public, and other general characteristics." 493 F.2d at 901. Subjective judgments would, of course, be necessary in applying such a system. " See supra note 53. " Winkes, 32 Fair Empl Prac. Cas. at 1047.
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The University of Chicago Law Review shortage of art historians with a particular specialization or the fact that one art historian has greater expertise or skill than another. In Winkes, the university simply failed to present such evidence; indeed, the chairman of the art department testified that only Zerner's sex made her more valuable than Winkes.
57
Second, the university argued that the pay differential was the result of the university's sex-neutral policy of responding to outside offers. Again, this argument was not rejected as a matter of law. Instead, the court found the argument implausible given the facts of the case. The court pointed particularly to the consent decree, the fact that Zerner was the only tenured woman in the art department, the department chairman's statement that Zerner and Winkes had equal value apart from sex, and the exceptional dollarfor-dollar response to Northwestern's offer.
Freed and Polsby conclude that it would be difficult, if not impossible, for an employer ever to justify paying a man more than a woman in an attempt to retain his services in the face of a higher outside offer. 58 It is true that the mere fact that the man had received a higher outside offer would not justify a subsequent pay differential. The Equal Pay Act, after all, was enacted to eliminate market differentials that, it was thought, might be sex-based. If the employer introduced credible evidence that the market differential was not sex-based, however, Winkes would not support a rejection of the defense. 5 9
Perhaps Freed and Polsby's real objection is to the idea of equal pay itself. The Equal Pay Act will operate to decrease employee mobility when a premium cannot credibly be explained apart from sex, and it may encourage women who are in high demand because of their sex to take their premium in other forms, such as leisure. An employer could not, however, give a woman who is in high demand (solely because of her sex) a premium in any form, including leisure, without violating Title VII.6 0 Admittedly, if employers cannot offer her any premium, she may not end up working for the employer who values her most, but this "problem" is the inevitable result of equality. To the extent that a statute mandating equal treatment of men and women is effective, it will preclude the market from efficiently allocating labor on the basis of sex.
I do not see any distinction between Title VII and the Equal Pay Act in this respect; if Freed and Polsby disagree with the antidiscrimination policy in one law, they must also disagree with it in the other. Perhaps Freed and Polsby would agree that it is fine to outlaw discrimination on the basis of sex or race but argue that when we outlaw discrimination in pay, comparable-worth issues inevitably arise, and that is bad. The implication of Freed and Polsby's analysis is that the Equal Pay Act should therefore be repealed and that Title VII should be limited to non-wage discrimination in employment.
Comparable-worth issues are not unique to Equal Pay Act cases. In any action alleging intentional discrimination on an impermissible basis, there may be comparable-worth issues." 1 For expremium had she been a man. Further, to the extent that the court held that a university can discriminate in pay to retain women, at least when there is a consent decree in the background, I stand by my analysis. I think that the First Circuit, like Freed and Polsby, would abandon the policy of equal pay for equal work, but for different reasons. The First Circuit would abandon this policy, when unequal pay favors women, to rescue employers from being forced to choose between "the devil and the deep blue sea." Id. Freed and Polshy would abandon the policy because they think that employers should be able to value employees differentially on the basis of sex, regardless of whether the differential favors or disfavors women.
When an employer pays women, but not men, premiums to retain their services, it violates both Title VII and the Equal Pay Act. The fact that, in settling another lawsuit, it agreed to try to increase the number of women on its faculty should be irrelevant unless a pay differential is a legitimate form of affirmative action. I question whether it should be. See supra note 46.
" Title VII provides that an employer cannot discriminate in "compensation, terms, conditions, or privileges of employment, because of ... sex." Civil Rights Act of 1964, tit. VII, § 703(a)(1), 42 U.S.C. § 2000e-2(a)(1) (1982) .
41 My remarks are limited to cases other than those in which there has been express ample, in a challenge to a promotion or hiring decision, a court will consider whether the differences in the training and experience of M and F explain why M was promoted over F. Indeed, depending on how an employer attempts to explain a challenged employment decision, any suit alleging impermissible discrimination may end up turning on the issues Freed and Polsby have identified as comparable-worth issues: the relative value of various forms of training and job experience, the relevance of such factors to the challenged decision, the need for flexibility in job assignments, and the relevance and probative value of evaluations of applicants' past performance and of their future potential, including productivity measures and estimates of applicants' personal qualities. Moreover, if Freed and Polsby object to the Equal Pay Act's disruption of market allocations on the basis of sex, they must also object to the disruptions caused by Title VII. Title VII rejects the market's use of race, sex, religion, national origin, and color in employment decisions, despite the fact that-indeed because-the market would take these characteristics into account. If the Equal Pay Act's interference with the market is bad, why should we interfere when the market responds on the basis of race, color, religion, or national origin? Freed and Polsby's discussion of Winkes suggests more than a claim that there are comparable-worth problems in Equal Pay Act cases. It suggests that the authors may disagree with the policy decision represented by the Equal Pay Act and, apparently, by Title VII. 
B. Melani
A Reply to Freed and Polsby
ple regression analysis of questionable validity." ' Freed and Polsby have identified a major problem area in antidiscrimination litigation: the use of multiple regression data to prove intentional discrimination by showing disparities in pay or other disparities, such as disparities in job placement. 6 5 As some courts and commentators have noted, lawyers and judges often accept these numbers as reflections of reality without any appreciation of the problems, especially the many subjective judgments, present in such an analysis. 6 Freed and Polsby discuss two specific problems with proving discrimination through multiple regression data.
6 7 The first is whether subjective measures of productivity should be admissible to explain disparities. In Melani, the court held that the plaintiffs had established a prima facie case without including subjective productivity measures in their regression model. 6 8 Freed and Polsby conclude that because the defendant might have been able , Melani, 561 F. Supp. at 773-81. 16 A multiple regression analysis using wages as the dependent variable and sex as one of the independent variables could be used to test the validity of the proposition that the employer does not discriminate on the basis of sex in setting wages. Such an analysis would be an accurate test of this proposition only if all valid reasons for pay differentials were accurately identified and quantified as independent variables. The use of multiple regression analysis to establish discrimination should not be confused with the use of simpler statistics to establish a case of disparate impact under Griggs v. Duke Power Co., 401 U.S. 424 (1971). Under Griggs, a plaintiff can challenge the use of some test or other objective criterion that has an adverse disparate impact on a minority group. The adverse disparate impact can be shown by introducing simple so-called binomial statistics showing the disparity (for example, that 96% of whites pass the test but only 60% of the minority group pass). Once this disparity is established, the employer must show that the test is a meaningful measure of skills needed for the job in question.
In disparate-impact cases, statistics can be evaluated with relative ease. If 96% of whites pass the test, compared with only 60% of the minority group, even a nonexpert can be fairly confident that there is a difference in the performance of the two groups.
" See, for example, the concern expressed by Judge Higginbotham in Vuyanich v. 
1129
The University of Chicago Law Review to introduce evidence showing that differences in treatment could be explained by differences in productivity, the decision in Melani may not be unreasonable 6 9 In Melani, however, the court indicated that it would not allow the use of a productivity variable where productivity might be significantly affected by the employer's own discriminatory actions. 70 A subjective measure of productivity offered by the employer would be expected to reflect any discriminatory animus on the employer's part. The court's position may at first seem reasonable. After all, in Melani the defendant's own expert conceded that "a regression analysis seeking to determine the existence of sex-based discrimination should not include as independent variables productivity factors which may be affected significantly by the employer's actions.
7'
From a statistician's perspective, such a principle is valid; subjective measures of productivity can mask discrimination, with the result that the multiple regression analysis could fail to reveal discrimination that in fact was present.
Nevertheless, there is a problem with adopting this principle as a rule of law in discrimination cases. In the absence of adequate objective measures of productivity, such a rule will result in findings of discrimination whenever there are differences between the performances of men and women. Meaningful objective productivity measures are difficult to find for many sorts of jobs. In most instances-and certainly for faculty at a university-there are no strong objective proxies for productivity. If men and women do differ in productivity in the absence of discrimination, 2 a rule of law that subjective proxies are inadmissible may be equivalent to a rule that plaintiffs prevail.
Since even innocent employers may well be found to have discriminated if only objective proxies for productivity are used in 69 Freed & Polsby, supra note 2, at 1107. 0 561 F. Supp. at 778. 71 Id. 7 Evidence from the social sciences indicates that discrete groups-not only men and women but also, for example, redheads and blondes--are likely to vary from each other in more than one characteristic. Some variation in performance or productivity between men and women is therefore not unlikely (even absent discrimination). One would expect men to do better at some tasks than women, and vice versa. See Meier, Sacks & Zabell, What Happened in Hazelwood: Statistics, Employment Discrimination, and the 80% Rule, 1984 AM. B. FOUND. RESEARCH J. 139, 158-59 (discussing the significance of correlated characteristics). The point here is that, even absent discrimination, men and women cannot be expected to be equally productive in every job. If employers are not permitted to introduce any evidence on productivity, they are likely to be found to have discriminated when they have not in fact done so.
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multiple regression analysis, courts should allow reasonable subjective measures. In cases challenging individual employment decisions without evidence in the form of multiple regression analysis, courts routinely allow such evidence (for example, supervisors' appraisals) to rebut the inference of discrimination raised by the plaintiff's prima facie case. 73 Arguments for admitting subjective evaluations are at least as compelling when the inference of discrimination is created by multiple regression evidence, 4 which itself reflects many subjective judgments by experts. These "expert" judgments are difficult for courts to perceive, much less to evaluate. The second problem identified by Freed and Polsby is the Melani court's willingness to find a prima facie case on the basis of disparities between the salary performance and job placement of men and women on a university-wide basis. Freed and Polsby's discussion of this issue is, I believe, right on target. There are two reasons why the court should not have found that the plaintiff had established a prima facie case of discrimination. First, as Freed and Polsby point out, the evidence was simply too weak to provide a basis for an inference of discrimination." Second, as Freed and Polsby also point out, Melani is hard to distinguish from a comparable-worth case.
I would like to add a little to Freed and Polsby's argument on this last point. Courts allowing Melani-type actions-and Melani is not unique-seem not to realize that such decisions are inconsistent with congressional rejection of a comparable-worth standard and with cases rejecting challenges based directly on comparableworth arguments. The legislative history of the Equal Pay Act reveals that Congress considered and rejected a comparable-worth standard.
7 6 Further, the legislative history of Title VII suggests on issues arising when proof includes multiple regression analysis. As in their earlier sections, however, Freed and Polsby have overstated the extent of the problems in Equal Pay Act cases (though in their discussion of Melani, there is at least some awareness of the fact that these problems can arise under Title VII as well). The Winkes discussion is especially intriguing, since it suggests that Freed and Polsby may actually disagree with the underlying policy of antidiscrimination legislation. If they do, that might explain their otherwise puzzling hostility to the treatment of job segregation as relevant to Equal Pay Act disputes.
CONCLUSION
Freed and Polsby make important contributions. Courts should be sensitive to comparable-worth issues in current cases and should refuse to enter judgments for plaintiffs solely on the basis of comparable-worth arguments. In assessing the strength of a case based on multiple regression analysis, courts should be especially careful to ensure that evidence of disparities involves substantially equal or substantially identical jobs.
Nevertheless, I am puzzled by this paper. I do not understand why Freed and Polsby spend so much time criticizing cases that do not state generally accepted law. Nor do I understand why, if their real objection is to the idea of equal pay for equal work or to antidiscrimination legislation as such, they make so indirect an attack.
Freed and Polsby suggest, at least by implication, that the Equal Pay Act should be more controversial given the problems created by the comparable-worth issues raised by Equal Pay Act cases and by the controversy surrounding comparable worth. I do not agree. Comparable-worth issues will inevitably arise in the implementation of any antidiscrimination legislation; the cost of eliminating such issues is the repeal of all such legislation. In any event, the "problems" are not so severe: courts have not been as incompetent in dealing with comparable-worth issues, under either Title VII or the Equal Pay Act, as Freed and Polsby suggest.
Moreover, the range of comparable-worth issues that can be brought under current antidiscrimination legislation is narrow compared with those that would arise under a broad comparableworth standard. There may be questions about whether orderlies' jobs and aides' jobs are comparable or about whether minor nonsex-based differences between jobs or employees can credibly explain a pay differential. But these questions are far easier than whether a pay differential between janitors and secretaries, or be-
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tween truck drivers and nurses, is reasonable.
To say that a court's job would be more difficult under a comparable-worth standard, however, is not to say that Freed and Polsby have succeeded in making a compelling case for its rejection. They have not directly addressed the problems in implementing such a standard, and their indirect attack cannot survive close scrutiny.
